Introduction
The topic of virtual property is both magical and mythical. It imposes a sense of awe in an audience. This is true for people both inside and outside the legal profession.
There is something intrinsically alluring about the thought of being able to own something that is not there. 1 Even if people do not understand the underlying maze of theoretical and practical complexities, 2 they still want to know more. At the very least, the general field of virtual property as a topic makes for great party conversation.
In essence, the purpose of this article is to serve as an introduction to the world of virtual property and also to very briefly note the relevance of virtual property in modern society.
What then, one may ask, is virtual property? As with most areas of the law, a universally accepted definition is hard to come by, but this paper will aim to provide some clarity on the issue. Because the term "virtual property" has a very subjective element, 3 the concept needs to be narrowed down for the purpose of this paper.
When the term is used, some people immediately think that virtual property is See below for the discussion about the fact that virtual property is not non-existent. 2 For an in-depth look into these complexities, see in general Erlank Property in Virtual Worlds. focus in this paper will be on the type of virtual property found inside virtual worlds. 16 With regard to the other types of virtual property mentioned above, they are dealt with elsewhere.
Virtual worlds
Before investigating the concept of virtual property in more depth, it will be beneficial to briefly mention two issues that are exceptionally important for one's understanding of virtual property. The first issue has to do with the origin of the concept of virtual property, 17 and the second issue has to do with the importance of virtual property as a new object of property law. 18 Virtual property originates from and can be found inside virtual worlds. This statement leads to the question of the definition of a virtual world. In plain, everyday language one could define a virtual world as an alternative non-physical world, in contrast to the real, physical world we live in. 19 However, for the purpose of this paper the definition of virtual worlds as developed by Bartle will be used. 20 Bartle states that "virtual worlds are computer-moderated, persistent environments through and with which multiple individuals may interact simultaneously". 21 In order to understand Bartle's definition, it will be broken down into its base elements and discussed below. One should note that a number of these elements or essentialia 22 15 In terms of virtual property, form follows function. This means that if the virtual object was designed to mimic or fulfil the same function in a virtual world as it would have in the real world, it should be accepted as an object of virtual property. See Erlank 2013 De Jure 771; Fairfield 2005 BU L Rev 1049. Also see in general, Erlank 2013 EPLJ 194-212. 16 A definition of virtual worlds is presented in the next section.
17
For a more detailed discussion of the history of and development of virtual property and virtual worlds, see Erlank Property in Virtual Worlds 17-42; Lastowka and Hunter 2004 CLR 14-29. 18 In other words, the fact that virtual property is accepted, and protectable, as a discrete object of For the purposes of this article and in fact, most discussions of virtual worlds, the words "player" and "user" are interchangeable. The last element is that there must be a participation of multiple individuals. 45 This is a key component of a virtual world and is also vital for the existence of virtual property. If there was no opportunity for multiple people to take part in the virtual world at the same time, it would mean that it is just a normal game that one plays by oneself on a PlayStation or Xbox. It would not be a virtual world. As such, the individuals who join up to participate in a virtual world behave in much the same way as they would in real life, the only difference being that they now do it in a virtual environment. It is because of this multiplayer element that most of these virtual worlds are referred to as Massively Multiplayer Online Role Playing Games (MMORPGs).
Many of these virtual worlds give one the ability to customise the way one's avatar looks in almost all aspects. One may be able to choose an avatar's race, allegiance, skin and hair colour, body type, gender and clothing, and even its moral values.
Appearance in virtual worlds goes even further than just changing the clothes or race of one's avatar. Many virtual worlds make provision for one to make use of body language to show one's avatar's feelings. Avatars can be (instructed to) yawn, tap a foot in impatience or shrug, amongst other things. Because of this, players form a bond not only with their own avatars, but are able to recognise other players by the appearance of their avatars. In other words, a person as player becomes so immersed in the virtual world that the other player's avatar becomes as real to one as if one knew the person in real life.
The last aspect to touch on here is the fact that all virtual worlds make provision for players to communicate with one another. This is an important facility for the provision of distance-based education. The fact that there is a familiar three-dimensional environment in which students can interact with both the lecturer as well as other students makes it more conducive to bridging the distance gap. When we talk about the value of an avatar in this way, we could equate the virtual world account to a bank account. You get your access to the virtual world by means of the username and password which you possess. Therefore, anyone who possesses your username and password is (from the perspective of the developer) the owner of the account. By means of this analogy you can see that if you "sell" your username and password, the buyer gets the ownership of the avatar and as a consequence the whole virtual world patrimony that is associated with it.  Eve Online has a population of 500 000 players, making it just larger than Edinburgh, which has 495 000 inhabitants. What this boils down to is that virtual worlds equal money, both for the developers (the creators) and for the participants (the users/players). They are heavily inhabited (by real-world players/users/inhabitants) for whom the virtual worlds do not seem trivial. In Castronova's study 73 he concludes that even though the behaviour that is elicited by players might seem to be only addiction, there must be some other factor which is responsible for their behaviour. He finds that a player in a virtual world experiences an alternative reality or a different country in which he or she may choose to spend most of his or her life as s/he wishes, free from the constraints of reality. 74 In the competition between Earth and the alternate virtual world, Earth then seems to be the less appealing option. 75
4
Virtual property as a discrete object of property law
As said at the start of this article, virtual property is often (incorrectly) categorised as a subset of intellectual property. While a virtual property object could have intellectual property rights attached to it, it is not correct to say that it is purely limited to being an object of intellectual property law. This does not in any way affect the interests of existing intellectual property rights holders. 76 Moringiello 77 explains how and why it is problematic to equate virtual property to intellectual property. Typically, when lawyers hear the term virtual property, they transferred for a substantial amount of money. 80 In other words, it is clear that by trying to squeeze in a domain name under the category of a trademark, it loses all its value to the creditors. Thus, one needs to look at redefining it as a virtual property right that is capable of subsisting on its own. Now that aside, the problem to identify here is the fact that disputes that take place only in a virtual world tend to mirror disputes which take place in the real world. As such, they tend to be solved in the virtual world in a manner analogous to the way in which the real world would have dealt with them. 81 To be able to deal with disputes relating to virtual world assets in the real world one should deconceptualise them from the fact that they have to do only with intangibles. Moringiello sums the situation up by saying that we ought to put aside tangibility as a determining factor in viewing virtual property, and concentrate rather on the other aspects of property rights. 82 Moringiello also wrote a paper in which she argues that the principle of numerus clausus should be applied to virtual property. 83 She argues that because the questions that relate to the legal nature of digital assets in virtual worlds tend to mirror the questions that arise in connection with intangible rights in general, this leads to understandable confusion about the classification of these rights as contractual or property rights. By applying the principles of numerus clausus to virtual property, the courts that have to deal with disputes relating to virtual property should be able to resort to mandatory property types or categorisations.
This could lead to one way in which people (like virtual world developers) could be 80
To understand this, you need to bear in mind that the company has gone bankrupt. Once a company has been declared bankrupt or even if rumours about such an incident start, you will find that the goodwill pertaining to the company quickly dissipates. Think of the run-on case of DSB bank -which caused its collapse. After the bank went under, no one would have been interested in buying their domain name. On the other side of the coin, if the company in question had a generic domain name such as business.com, it could have made a tidy sum of money. Business.com recently sold for $7.5 million USD.
81
Hence, as discussed above, form follows function.
82
An interesting aside here is the fact that even the media have started to refer to URL's as virtual property. In a Reuters article it was said that General Motors have "roped off a bit of virtual real estate" which they could use in the event that they would seek bankruptcy protection. Interconnectivity enables multiple players to be online and interact within the same virtual world making use of the same common resources. All of this must be able to occur simultaneously. The fact that people are able to visit and use the same virtual property immediately increases the property's value. One would also want other avatars to be able to see and experience the new house that you have created in Second Life. They can come and visit and interact with one's property by sitting on the couch and pouring themselves a virtual glass of wine. If there were no interconnectivity, only you would be able to see and experience your property.
Maybe a mental breather is in order here so that one can briefly think about the situation. By this stage most of you will concur with me when I say that there is such a thing as virtual property, and that it does indeed exist. The problem is just that it is not generally recognised by real-world legal systems and courts. If we were to concede that one is able to have rights in virtual property (apart from the contractual rights that one acquires from the EULA), it must also follow that someone is able to own this property. Let's leave aside the question of the owners' identity for the moment and return to that later. Once we accept that one can have virtual property ownership, 94 we would need to look at the consequences of this. Barfield 95 raises some interesting issues. The first interesting aspect of virtual property ownership relates to the economic impact that it has on the real world. Keeping in mind the statistics discussed earlier, the following bears some reflection. Economists have estimated that as early as in 2002 the real world trade in virtual items was responsible for creating a combined gross national product of virtual worlds which was equivalent to or more than that of some third world countries. 96 The second interesting thing to take note of is the fact that the sales market for property in virtual worlds sometimes transcends into the real world. The developers of the virtual world Entropia Universe have contemplated issuing players with a real-world ATM card with which they could draw real-world money out of their virtual-world bank accounts. 97 This would be automatically converted to real-world currency by the virtual-world's treasury. Developing from this concept, one is now able to withdraw funds from the virtual currency Bitcoin (which in itself is a form of virtual property) via ATMs located across the globe. 98 This immediately raises concerns about tax law, money laundering and currency exchange regulations. However, these concerns are also valid for normal transactions that take place in the real world and concern virtual property. For this reason it is inevitable that governments will start to take an interest in the regulation of the sale of virtual property. In fact, even though there is still a large amount of academic debate about whether virtual world assets should be taxed, 99 it has already started to become a bit of a moot point. 100 The US internal revenue service 94 For an explanation of how the ownership of virtual property can be acquired (and transferred) both originally and derivatively, see Erlank 2013 De Jure. NYU L Rev 1670 -1672 Terdiman 2009 is already investigating the taxation possibilities of virtual assets, and Australian tax officials have stated that as soon as a virtual world transaction has any real-world consequences, it will attract the attention of the Tax Office. 101 The whole debate about the ownership of virtual property suddenly becomes much more interesting. If a developer would keep on arguing that the players only have mere licences to use the game (as they do in most cases), this could mean that the developers themselves would become liable for the taxation of the transactions if they do not want to share the joys of ownership with the players.
Case law and country-specific examples 102
Since virtual property has value, both economic and sentimental, I will now discuss the issues surrounding the protection, or as an alternative, the theft of virtual property. Many authors argue that this is one of the major reasons why players should get recognised property rights in their virtual property. 103 In other words virtual property owners should (in certain cases) be able to protect their property.
While there are numerous critics who sharply object to acknowledging property rights in virtual items, it is -interestingly enough -the area where some courts have found it intuitively logical to accept that property rights do exist. Even though the courts usually do not explicitly state this, you can infer this from the judgements of the few cases that have been heard so far. I will now briefly discuss some of these cases.
China
It would seem as if Asian legal systems have been quick to grasp the concept that there is a need to protect virtual property. In fact, to date, the most cases that deal The hackers gained access to his account and basically looted it of all valuable assets. 105 The gamer in question had spent two years of his time and approximately 10 000 Yuan (which translates to roughly $1200 USD) on pay-as-you-go cards that enabled him to participate in the game. In the process of playing, he collected weapons and managed to level his character 106 in the game Honyue, also known as Red Moon. The court found the developers liable 107 for the loss suffered by the player due to security loopholes in their software that enabled the hackers to steal the player's property. 108
South Korea
In South Korea 109 more than forty per cent of teenagers spend their time in online virtual worlds and the country has the greatest per capita adoption of broadband internet. 110 There have been a huge number of South-Korean cases dealing with virtual property. Most of these cases concern incidents where one player forced another player to transfer virtual property to his avatar in the virtual world. As a result, more than 22000 cybercrime reports relating to virtual property were 
US
In Bragg v Linden Research, 112 the complainant was denied use of his virtual world assets, his virtual property was removed and his account suspended due to his making use of a glitch in the system to improperly benefit from auctions of real estate in Second Life. 113 Unfortunately the parties settled out of court.
In Evans v Linden Research Inc, 114 a class-action suit was launched against Linden
Research involving virtual property in Second Life. This case was also unfortunately settled outside of court, but the court did approve the settlement. 115
Australia
The Australian example is not a case and the affected parties never appeared in court. It is, however, a good example of why virtual property should be protected. 116 An Australian businessman, who was one of the most trusted and well known players in the virtual world of EvE Online, was the manager in charge of a bank in the virtual world. Because of his trusted status, other players were willing to deposit their earnings and profits measured in gold with his bank. The bank manager then also succumbed to the effects of the credit crisis and was in dire financial straits in the real world. As a result of this he stole all of the bank customers' money and converted it to Australian Dollars. He then proceeded to use his ill-gotten gains to pay off his mortgage. The last time I checked, the only after effect of this was that he was banned from the game. In China he would have been convicted of theft. 
The Netherlands
In the Netherlands, a case dealing with the theft of virtual property was recently decided. 117 In a manner of speaking the Dutch courts accepted that there must be a protectable property right which was infringed upon, otherwise they would not have convicted the perpetrators for theft. 118 The case was heard in Leeuwarden, by a full bench criminal court of the first instance. In essence the facts are as follows. Two Dutch teens were convicted of stealing virtual game items from another teen. All three of the boys had been playing the game Runescape, which is a large virtual world and has millions of players. What is especially interesting about this case is that the boys not only stole the virtual items, but did so by using extreme force.
They beat the other boy up and even threatened to kill him with a knife. The fact of the matter is that it would have been very easy for the court just to convict the two boys of assault and leave the matter at that. The court, however, chose to deal with the facts as argued by the prosecutor: that they stole virtual property. After analysing the facts of the case and the applicable sections of the legislation (Artikel 310 of the Wetboek van Strafrecht), the court found that the stolen property was able to fulfil all the requirements of being classified as goed or property 119 as it is defined in the legislation. Some of the criteria which the court found to be relevant were the following. According to the court, before something can be classified as goed under the Artikel, it has to have value for the possessor thereof. The value does not need to be expressible in monetary terms and as such I infer that it would include items with purely sentimental value. The court referred to the fact that virtual worlds have become a huge phenomenon and that players attach a lot of value to their virtuele goederen. The court even mentions that one of the places where these virtual items are sold and traded is in the schoolyard. It then found that the virtual property had value for both the complainant as well as the accused. The court explicitly stated that the items did not need to be physical items (stoffelijke voorwerpen) and that they could be compared with electricity and money held in an 117 LJN: BG0939, Rechtbank Leeuwarden, 17/676123-07 VEV.
118
The court even took judicial notice of the details of the virtual world! 119 Please note that the meaning of "goed" is defined in statute and that the definition includes both material as well as immaterial things. account (giraal geld). Another important aspect is that there has to be transfer of factual (not physical) control from the accuser to the accused. The sentence was one of community service for 160 hours, which had to be finished within twelve months. If this was not done properly, eighty days of confinement to a youth detention facility was mandated. The important thing to take from this case is that a western court was willing to recognise for the first time, that: a) there is such a thing as virtual property; and b) that it is important enough to protect.
It is indeed a victory for virtual property that such a judgement has at last emerged from a western legal system. The case went on appeal, 120 and the judgement of the court of first instance was confirmed by the Dutch Supreme Court (Hoge Raad), except in relation to the number of hours of community service, which was reduced.
One last thing to note about the appeal is that the Court chose specifically to highlight and address an argument raised by the appellant that since the game makes provision for theft inside the game -the court should also accept that theft of the virtual property in the real world should be allowed and not be deemed to be a crime. The court dealt with this issue firmly -and noted that even if the virtual world allows for theft as part of the game-play, this does not carry over to infringements outside the virtual world. In other words, theft of virtual property in the real world is not part of the game-play inside the virtual world -and therefore the argument posed above cannot be accepted as a defence. 121
Conclusion
This introductory discussion of virtual property has touched on a number of diverse aspects of virtual property that have highlighted the nature, pervasiveness, value (both economic and sentimental) and the large scale of the adoption of virtual 120 LJN: BQ9251, Hoge Raad, CPG 10/00101 J.
121
For a discussion of how this relates to the acceptance and protection of virtual property by courts, and the rule that courts will have to adjudicate each and every case concerning virtual property on a case-by-case basis -see Erlank Property in Virtual Worlds 401-407. property as part of everyday life. Not only users of virtual property are interested in this, but academic authors, courts and legislators are also taking notice of this phenomenon, and it is clear that even though it is intangible, virtual property is still property that exists as the object of real world property law. It includes (in the wider sense) such digital objects as website and email addresses, bank accounts, e-books, computer or smartphone programmes or apps, television series and movies. It also includes digital music (albums and tracks). The focus in this paper was on virtual property in the narrow sense, however, being the type of virtual property found inside virtual worlds as created, used and traded by users (who are not always players of a game) and the developers who create and operate virtual worlds. Where appropriate, the article has touched on many issues that are dealt with in greater detail elsewhere, and reference to the source material mentioned should provide a researcher with ample material to delve into the more specialised aspects of virtual
property.
Lastly, it should be noted that even though many people do not currently see the value of protecting or recognising virtual property, it will most probably become so important within the next ten to fifteen years that we will all be able to look back and wonder how we were able to live without it. Think of mobile phones as an example. 15 years ago they were a rarity, but nowadays almost everyone has at least one mobile phone, and many have more than one. We should be able to see that in all probability the internet and the sites that we visit on a daily basis, such as Facebook, will transform into three-dimensional virtual worlds which we will be able to use in much the same way as we are able to use Second Life.
Lex virtualis ipsa loquitur, and therefore virtual property is here to stay. 
